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Limiting the Florida Homestead Exemption
by Broadening the Application of the
Fraud or Egregious Conduct Exception

ince 1868, the Florida Consti-

tution has expressly shield-

ed homestead property from

forced sale except in certain
delineated circumstances.! In 2001, in
response to a certified question from
the 11th Circuit Court of Appeals, the
Florida Supreme Court, in the case
Havoco of America, Ltd. v. Hill, 790
So. 2d 1018 (Fla. 2001), reviewed over
100 years of jurisprudence to explain
the historical and legal contours of
the Florida Constitution’s homestead
exemption and its intersection, if any,
with the Florida Uniform Fraudulent
Transfer Act (FUFTA). As noted by the
Florida Supreme Court, for over 150
years, the purpose of the homestead
exemption has been to prevent abso-
lute pauperism by protecting people of
limited means from the consequences
of “ill-advised promises,” which they

. make due to their own poor judgment
or due to inducement by others? By .

guaranteeing the security of the home
against the demands of general credi-
tors, the homestead exemption pro-
motes the stability and welfare of the
state.? Although the exemption clearly
benefits the homeowner and his or her
family, it also serves “the public welfare
and social benefit which accrues to the
state by having families secure in their
homes” The Florida Supreme Court
has described the exemption as the
“bulwark of our social system,” observ-
ing that “[t]he history of this law has
clearly demonstrated that preservation
of a domestic roof...against the demands
of creditors has contributed immeasur-
ably to the happiness and solidarity of
family life...” It is the express intent
of the Florida Constitution to place the
security of families in their homes be-

fore the interests of unsecured creditors.

The Homestead Exemptions and
its Exceptions

In Havoco, the creditor obtained a
judgment against the debtor for $15
million based upon fraud, conspiracy,
tortious interference with contractual
relations, and breach of fiduciary duty.®
Within two weeks of entry of the judg-
ment, the debtor, previously a Tennes-
see resident, bought a $650,000 home
in Florida using nonexempt assets.” The
debtor subsequently filed for bankrupt-
¢y and claimed his Florida home was
exempt from forced sale.® The creditor
asserted it would be inequitable to ap-
ply the homestead exemption because
the debtor acquired the homestead with
the specific intent to hinder, delay, or
defraud creditors.® The issue before the
Florida Supreme Court was whether
Fla. Const. art. X, §4, still protects a
Florida homestead where the debtor
acquired the homestead using non-
exempt funds with the specific intent
of hindering, delaying, or defrauding
creditors in violation of F.S. §726.105.1°

Fla. Const. art. X, $4(a)(1), provides,
in relevant part:

There shall be exempt from forced sale un-
der process of any court, and no judgment,
decree or execution shall be a lien thereon,
except for the payment of taxes and assess-
ments thereon, obligations contracted for the
purchase, improvement or repair thereof,
or obligations contracted for house, field or
other labor performed on the realty, the fol-
lowing property owned by a natural person:
1) a homestead....*:

The Florida Supreme Court, noting
the policy of liberal construction of the

"homestead exemption and the rule of

strict construction as applied to these
exceptions, analyzed the intersection
of the FUFTA and the homestead
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exemption in the context of civil and
criminal forfeitures, and equitable lien
cases. With respect to civil and criminal
forfeiture cases, the Florida Supreme
Court, citing Butterworth v. Caggiano,
605 So. 2d 56 (Fla. 1992), and Tramel
v. Stewart, 697 So. 2d 821 (Fla. 1997),
reasoned that art. X, §4, expressly
provides for only three exceptions to
the homestead exemption and forfei-
ture is not one of them.*? The Florida
Supreme Court held that according to
the plain and unambiguous wording of
art. X, §4, a homestead is only subject
to forced sale for 1) the payment of
taxes and assessments thereon; 2) ob-
ligations contracted for the purchase,
improvement, or repair thereof; or 3)
obligations contracted for house, field,
or other labor performed on the realty.®
“[Forfeitures are not excluded from the
homestead exemption because they
are not mentioned, either expressly or
by reasonable implication, in the three
exceptions that are expressly stated.”*
The Florida Supreme Court found it ir-
relevant that the homestead was being
used in the course of criminal activity
or was purchased with funds derived
from criminal activity.’®

However, the Florida Supreme
Court did recognize that with respect
to the equitable lien cases,’ the court
has strayed from the literal language of
the exemption where the equities have
demanded it, albeit rarely, and always
with due regard to the exceptions pro-
vided in art. X, §4.17 The equitable lien
cases are primarily based upon the doc-
trines of equitable subrogation and/or
unjust enrichment. In Palm Beach Sav-
ings & Loan Ass’n v. Fishbein, 619 So.
2d 267 (Fla. 1993), the Florida Supreme
Court granted an equitable lien against
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homestead property in favor of a lender,
where the debtor husband fraudulently
obtained a loan by forging his wife’s
signature on the mortgage and used the
loan to satisfy three preexisting mort-
gages on the property.’® The Florida
Supreme Court employed the doctrine
of equitable subrogation® and imposed
an equitable lien to allow the defrauded
mortgagee to stand in the shoes of the
prior mortgagees, who would have been
able to proceed against the homestead
under the express terms of art. X, §4.20
The Florida Supreme Court also relied
upon the doctrine of equitable subroga-
tion in Jones v. Carpenter, 90 Fla. 407,
106 So. 127 (1925). In Jones, the court
granted the trustee of a debtor an
equitable lien against the homestead
of the debtor’s former president where
the former president embezzled corpo-
rate funds to make improvements on
his homestead.” The court concluded
that the claims fell within the express
exceptions to the homestead exemption
because the embezzled funds were used
for the improvement of the homestead.”
The Florida Supreme Court has also
utilized the doctrine of unjust enrich-
ment to impose an equitable lien on
homestead.® In LaMar v. Lechlider, 185
So. 833 (1939), the court imposed an
equitable lien where the plaintiffs made
valuable improvements to the defen-
dant’s homestead with the belief that
they were acquiring an interest in the
homestead.* The court held that since
the plaintiffs placed permanent and
valuable improvements on the home-
stead, it would be inequitable for the
defendant to retain the improvements
without compensating the plaintiffs.2s
However, the Florida Supreme Court
was clear that the aforementioned ju-
risprudence has not created “a fourth
exception to the homestead exemption
excepting homesteads claimed in fur-
therance of fraud from the protection of
[alrticle X, [§]4.7% The court noted that
its equitable lien jurisprudence should
not be read too broadly:
Virtually all of the relevant cases involve
situations that fell within one of the three
stated exceptions to the homestead provi-

sion. Most of those cases involve equitable
Liens that were imposed where proceeds from

- fraud or reprehensible conduct were used to

invest in, purchase, or improve the home-
stead. See, eg, Jones v. Carpenter, 90 Fla.
407, 415, 106 So. 127, 130 (1925); La Mar,
135 Fla. 703, 711, 185 So. 833, 836. Other

relevant cases cited involve situations where
an equitable lien was necessary to secure to
an owner the benefit of*his or her interest
in the property....The [clourt in Bessemner
[v. Gersten] specifically did not address the
issue of whether the lien care within one
of the stated exceptions to the homestead
exemption. 381 So, 2d [1344] at 1347 n. 1
[(Fla. 1980)].2

The Florida Supreme Court held
that the fraudulent transfer of non-
exempt assets to purchase an exempt
homestead did not fall within the
court’s equitable lien jurisprudence.
The court explained that equitable prin-
ciples could notjustify reaching beyond
the literal language of the exceptions
unless the funds were obtained through
fraud or egregious conduct and were
used to invest in, purchase, or improve
the homestead.?® Even though the court
was “loathe to provide constitutional
sanction to the conduct alleged,” it
found itself “powerless to depart from
the plain language of article X, sec-
tion 4.”® The debtor, with the actual
intent to hinder, delay, or defraud any
of his creditors, was free to transfer his
nonexempt property into an exempt

homestead because the nonexempt
property was not obtained through
fraud or egregious conduct.® '

FUFTA, Fraud, and the  #
Homestead Exemption

FUFTA provides two theories of
recovery from recipients of fraudulent
transfers, actual fraud, and construc-
tive fraud. Under F'S. §726.105(1)(a), an
actual fraudulent transfer is a transfer
made or obligation incurred by a debtor,
if the debtor made the transfer or in-
curred the obligation with the actual
intent to hinder, delay, or defraud any
creditor of the debtor.®! Pursuant to
FS. §§726.105(1)(b) and 726.106(1), a
transfer is fraudulent under a theory of
constructive fraud ifthe debtor does not
receive reasonable value in exchange,
and the debtor either 1) was engaged
or was about to engage in a business or
a transaction for which the remaining
assets of the debtor were unreasonably
small in relation to the business or
transaction; 2) intended to, believed, or
reasonably should have believed that
he or she would incur debts beyond
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his or her ability to pay them as they
became due; or 3) was insolvent at the
time of the transfer.®® The fraudulent
intent belongs to the transferor, not the
transferee.®

Subsequent to Havoco, several
courts have considered whether an ex-
ception to homestead exists if the funds
derived from a fraudulent transfer were
then used to invest in, purchase, or
improve the homestead. In the case Wil-
lis v. Red Reef, Inc., 921 So. 2d 681,682
(Fla. 4th DCA 2006), rev. denied, No.
SC06-809 (Fla. Jun. 26,2006), the credi-
tor had a pending lawsuit for specific
performance and breach of contract
against the defendants’ company when
the defendants sold the company’s sole
asset and transferred the proceeds
from the sale to pay off their mortgage.
Ultimately, the creditor prevailed on
the pending lawsuit and was awarded
damages in the amount of $1.5 million
against the company.®* Subsequently,
‘the creditor brought a second action
against the defendants for fraudulent
transfers of corporate assets, alter ego
liability, and tortious civil conspiracy.®®
The trial court entered a judgment
against the defendants for the receipt
of actual and constructive fraudulent
transfers and imposed an equitable
lien and/or constructive trust on the
homestead property of two of the de-
fendants.® The issue before the appel-
late court was whether the diversion.
of corporate assets for the purpose of
paying off the mortgage on their home-
stead constituted fraud or egregious
conduct to warrant the imposition of an
equitable lien.®” Relying on Havoco, the
appellate court focused on the source of
the funds used to pay off the defendants’
mortgage, not on the fact that the funds
had been fraudulently diverted from
the corporation.® Since the defendants
did not fraudulently obtain funds from
the creditor to pay off their mortgage,
the creditor could not be awarded an
equitable lien and/or constructive trust
on their homestead.®

In addition to Florida state courts,
bankruptcy courts have also weighed in
on the application of the exceptions to
the homestead exemption. In the most
recent case on this issue, In re Lee, 574
B.R. 286 (Bankr. M.D. Fla. 2017), the
protection of the homestead defined in
Havoco seems to be shrinking. In Lee,

a court-appointed receiver for entities
involved in a Ponzi scheme sought an
equitable lien and cons%ruc_tive truston
the homestead of the Ch. 7 debtor and
his nondebtor spouse for the debtor’s re-
ceipt of false profits from the scheme.
Neither the debtor nor his spouse had
been accused of any wrong doing associ-
ated with the Ponzi scheme, only that
the debtor was the recipient of fraudu-
lent transfers consisting of false profit
derived from the scheme and that the
debtor used a portion of the false profits
to purchase his homestead.*

The issue before the bankruptcy
court was whether the exceptions to
the homestead exemption required
that the fraud or the egregious con-
duct be committed by the homeowner
claiming the exemption.** “In this case,
the [d]ebtor passively received the
fraudulent transfers and used them to
buy the house. It is not alleged that he
or his wife engaged in any kind of fraud
or egregious conduct.”? The bankruptcy
court focused on the reasoning set forth
in Fishbein and In re Financial Feder-
ated Title & Trust, Inc., 273 BR. 706
(Bankr. S.D. Fla. 2001), and concluded
that the underlying fraud of the Ponzi
scheme was not relevant to the determi-
nation of imposing an equitable lien on
homestead, but rather, the prevention of
unjust enrichment and the homeowner
receiving a windfall.* As stated by the
bankruptey court, “[tlhe focus is not on
the [dlefendants’ culpability, but on the
necessity of preventing or mitigating
their unjust enrichment by permitting
fraudulent transfers to be sheltered in
their homestead.”

However, in both Fishbein and
Financial Federated, fraud had been
committed to procure the funds used to
acquire or pay off the mortgage on the
homestead. In Fishbein, the Florida Su-
preme Court allowed the bank an equi-
table lien against the homestead under
the doctrine of equitable subrogation
since the bank’s mortgage, which had
been obtained by fraud, had been used
to satisfy the prior liens against the
home.* Moreover, there was competent
and substantial evidence to support the
finding that Mrs. Fishbein stood in no
worse position than she stood before
the execution of the mortgage.”” When
the bank made its loan, one of the prior
mortgages was already overdue.*® Mr.
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Fishbein testified that by that time he
had no other assets that could be used
to pay off the preexisting liens, and Mrs.
TFishbein testified that she had no funds
with which to pay them.#

In addition, in Financial Federated,
the funds used to purchase the debtor
and nondebtor’s homestead were broker
commissions derived from the procure-
ment of investors in a Ponzi scheme.®
The debtor was adjudicated guilty on
conspiracy to commit mail fraud and
conspiracy to commit money laundering
regarding his personal role in the Ponzi
scheme.” The funds used to purchase
the homestead were procured through
fraud. The court utilized the doctrine
of unjust enrichment to address the
spouse’s interest in the homestead
and to prevent her from receiving a
windfall.’2 The court imposed an equi-
table lien and a constructive trust over
the homestead. As stated by the court,

“[tlhis is a case involving the invest-

ment of fraudulently obtained funds
directly to the homestead ™3

Neither Fishbein nor Financial
Federated considered the question of

whether a debtor that passively re-

ceives fraudulent transfers and uses
them to invest in, purchase, or improve
the homestead constitutes the required
fraud or the egregious conduct suf-
ficient to impose an equitable lien or
constructive trust on the homestead. In
both of these cases, the homeowner par-
ticipated in the underlying fraudulent
conduct. Nonetheless, the court in Lee,
in what amounts to an apparent expan-
sion of the exceptions to the homestead
exemption, focused solely on the wind-
fall the parties would receive due to
the fraud committed by the third-party
running the Ponzi scheme. The bank-
ruptcy court concluded the doctrine of
unjust enrichment, without any fraud
committed by the homeowner, is all that
is required to invoke the exceptions to
the homestead exemption. V

FUFTA and Fraud/Egregious
Conduct

- In Havoco, the Florida Supreme
Court made clear that the imposition
of an equitable lien or constructive
trust on the homestead requires that
the funds be obtained through fraud or
egregious conduct and be used toinvest
in, purchase, or improve the homestead.




The homeowner in Havoco, used his
own funds, which were otherwise sub-
ject to the claims of creditors, and con-
verted these “nonexempt” funds into an
exempt homestead, While the transfer
to the homestead was clearly a transfer
to hinder, delay, and defraud creditors
avoidable under FUFTA, Havoco ruled
that the statutory scheme of FUFTA
could not overcome the protections of
the Florida Constitution and, because
the funds were not derived from fraud
or other egregious conduct, the eq-
uitable lien exception to homestead
could not apply. Subsequent to H avoco,
several courts have considered whether
funds that ultimately were derived
from a fraud, but not a fraud directly
perpetrated to obtain or pay down a
homestead, may give rise to an equi-
table lien. In Lee, the bankruptcy court,
in what appears to be a case of first
impression, determined that so long
as the funds originated with a fraud,
even if the homeowner was otherwise
innocent, the homestead was subject
to an equitable lien. The Lee case al-
lowed such results despite the fact
that victims of the Ponzi scheme could
not trace their funds directly into the
homestead and the homeowner took no
action to obtain the funds. The holding
in Lee appears to widen the scope of the
doctrine of unjust enrichment to a type
of per se liability, which seems beyond
the initial rationale for equitable liens.
Recently, the Lee case settled prior to
the 11th Circuit Court of Appeals (or a
referral to the Florida Supreme Court)
rendering a decision on the underlying
merits of the opinjon, so legal practitio-
ners and homeowners will have to wait
to see if the perceived expansion is, in
fact, a reality.50
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